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 John - attached is a PDF file containing the testimonies given at the House subcommittee
hearing by Fort Bragg, CASA and Chris Westhof representing AMSA.  Although they were not
invited to testify, you'll see letters submitted by the City of LA, the Regional Board and the Water
Keepers Alliance.  The e-mail attached below contains the subcommittee's announcement of
the hearing.
 

 
 
 
 
Ken Greenberg 
Water Division (WTR-7) 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, CA 94105 
415-972-3577 (phone) 
415-947-3549 (fax) 
greenberg.ken@epa.gov
----- Forwarded by Ken Greenberg/R9/USEPA/US on 10/01/2004 02:47 PM -----

 
 Alexis Strauss

09/29/2004 11:42 AM

 

   

 To:  Hugh Barroll/R9/USEPA/US, Ken Greenberg/R9/
USEPA/US@EPA, Kathi Moore/R9/USEPA/US 

 cc:  Sally Seymour/R9/USEPA/US, Jim Hanlon/DC/USEPA/
US@EPA, Mark Pollins/DC/USEPA/US@EPA, Jennifer
Chicconi/R9/USEPA/US@EPA 

 Subject:  Hearing witnesses 
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U.S. House Committee on Transportation and Infrastructure   
 
U.S. Rep. Don Young, Chairman
 
 
Contact: Steve Hansen (Director of Communications) (202) 225-7749
Email: Steve.Hansen@mail.house.gov
Justin Harclerode (Deputy Director of Communications) (202) 226-8767
Email: Justin.Harclerod@mail.house.gov
 
 
To: National Desk
September 28, 2004  
 

Congressional Hearing To Examine Whether Citizen Suits
Filed Under The Clean Water Act Are Being Misused

 
Washington, D.C. – The possibility that some citizen suits filed under the Clean Water Act
are being misused and have no environmental benefit will be the subject of a Congressional
hearing on Thursday.
 
 
The hearing by the U.S. House Water Resources and Environment Subcommittee, chaired
by U.S. Rep. John J. Duncan, Jr. (R-TN), is scheduled to begin at 10 a.m. on Thursday,
September 30, 2004 in 2167 Rayburn House Office Building.  A live video broadcast of the
hearing will be available at the Committee’s website:

www.house.gov/transportation
 

Thursday’s Witnesses
- Honorable Jere Melo; Mayor, Fort Bragg, CA
 
- Mark Dellinger; Special Districts Administrator, Lake County, California; 
representing the California Association of Sanitation Agencies
 
- Christopher M. Westhoff; Assistant City Attorney, Department of Public Works General
Counsel, Los Angeles, California; 
representing the Association of Metropolitan Sewerage Agencies

Background Information
        The Federal Water Pollution Control Act, or “Clean Water Act”, makes unlawful the
discharge of pollutants into navigable waters, unless the discharge is authorized by, and in
compliance with, a National Pollution Discharge Elimination System (NPDES) permit issued by
the U.S. Environmental Protection Agency (EPA) or by a State.  
 
The holder of a Federal NPDES or State-issued permit is subject to an enforcement action
by EPA or a State for failure to comply with the conditions of the permit.  In the absence of
Federal or State enforcement, a citizen who has an interest that may be adversely affected may
commence a civil action under “citizen suit” provisions included in the Clean Water Act against
any person alleged to be in violation of the conditions of an NPDES permit or a Federal or State
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order.  The Clean Water Act sets out certain instances where citizen suits are barred, including
where either the State or EPA is concurrently maintaining an action over the same alleged
violation.
 
The U.S. Supreme Court has observed that the bar on citizen suits when government
enforcement action has been taken or is under way “suggests that the citizen suit is meant to
supplement rather than to supplant governmental action.”  Citizen suits are proper only “if the
Federal, State, and local agencies fail to exercise their enforcement responsibility.”  
 
The Federal Courts of Appeals are not uniform in determining whether a State’s enforcement
action and issuance of an enforcement order bars a citizen suit under the Clean Water Act.  In
some Circuits, a State’s enforcement action and issuance of an enforcement order bar a Clean
Water Act citizen suit.
 
This, however, is not the case in States such as California, which are within the jurisdiction of
the Court of Appeals for the Ninth Circuit.  The Ninth Circuit has interpreted the Clean Water
Act’s language strictly and has held that the existence of an enforcement action, alone, will
not bar a citizen suit for the same violations unless EPA or the State has commenced and is
diligently prosecuting a judicial action or an administrative action to assess penalties, or the
alleged violator has actually paid an administrative penalty.

Potential For Misuse Of Citizen Suits
        Congress envisioned that citizen enforcement of the Clean Water Act would be a
useful supplement to government agency oversight, given limited resources at both the State
and Federal levels and the potential that some States might not be sufficiently vigorous in
implementing the law.  Many citizen lawsuits have been filed since enactment of the Act in 1972
and have played a positive role in addressing water quality issues in a number of instances.
 
Concerns have been raised, however, that some citizen suits do little or nothing to enhance water
quality because the suits involve violations that are already being addressed in an enforcement
action with government regulators and/or that they focus on what can be characterized as minor,
sporadic, or technical violations.  Concerns also have been expressed that citizen suits are subject
to being misused, for example, when a citizen suit and the threat of very substantial litigation
costs and penalties associated with it are used to exact payment of significant settlements,
including sizeable plaintiffs’ attorney fees.  The bases for these concerns are that such citizen
suits have little or no economic or environmental value added and the substantial transaction and
settlement costs associated with such suits would divert funding from necessary infrastructure
and environmental projects. 
 
Recent experiences reported in the State of California illustrate some of these problems.
Numerous third party citizen lawsuits have been brought against communities in California
alleging Clean Water Act violations even though State regulators already may have taken
enforcement action against the communities.  
 
Regulators sometimes decline to assess administrative penalties against a municipality,
particularly if they are fairly small and have only limited financial resources.  The regulators
often prefer to allow the community’s limited resources to be directed at improvements that will
prevent future violations and improve water quality.  However, even though the regulators have
exercised their enforcement powers in these cases, citizen suits are still allowed to proceed in the
Ninth Circuit when penalties were not sought.  

#  #  #
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